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Understanding the Speech or Debate Clause
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Understanding the Speech or Debate Clause

[FJor any Speech or Debate in either Hoj$&e Senators and Representafi\sall not
be questioned in any other Place.

U.S.CoNsT. Art1,86¢cl. 1

Introduction

The Const SpePehaboe (CIl aruessper)esents a key pillar 1n
separatiofflhef Cpawdaersi wehsi ciht s form from the 1langu
f Rightdeepnd olbbas in the Kiinsgt earnldc 4Bseernviiegsg 1 e s be t
o protect the independence, integrity, and
g executive or judicial intrusiTohness ei nt o t I
ited intrusiong umayrfakd®hetaedieo Cd afuc rems , ar
vely anhbaisgwetloptanghmabigneba’v€dcases.

First and foremost , tahse pGloavuisdei nhga sMebnebeenr si notfe r(porne
( Me mbPewi ghneémanlu f r © yn 1fioarbli akklita y i™%t ea kacent si n t he cour s
their offici’dh fcsleosapko nosfi®bphriodMterdebteirosti nftriomm dat i on by
the exXoc‘htwisyade’diparroyt e ct ienng hacga itnhs¢tuedx ecati ve or
powdr om betimmpgp noipmdfrlaye nher as ¢ hir ergeigdal laitaotrosr y

1 iti%Tahtiisonoverarchinhasmmoadiyi pnalibapbkeang viewe
primary pur potshea to fo ft hper eCslearuwsien g t he independence
The CHhasusal so beazngoad dgdvwvensmwawvee role, barring
p
1

rocesses tha“di ma ¥y a tdoinssernlitptd ui tooen M nmibeeprr e s ent at i ve o
egisl d®TheeCpute. Wastadpicdadd omidl ¢ hs OGrowde

lUnited States v. Hel stoski, 442 “purpSsewadto fireservetheé (1979) (noti
constitutional structure of separate, coequal, and independent branches of govérjldyeted States v. Johnson, 383

U.S. 169,178 (1966) (holdin t hat the Clause “reinforc[es] the separation
F o u n d dJnited States v. Renzi, 651 F.3d 1012, 1037 (9th Cir. 20Xd)o t i n g Speechot Debaklause s a

creature born odeparation of powersoncen s ;’Figlds v. Office of Johnson, 459 F.3d 1, 8 (D.C. Cir. 2q@e6é)banc)

( “ TSpeech or Debat€lause reinforces theeparation of powetsn d prot ects legislative indepe
2Johnson 383 U. S. at 178 (describing the Clause as “the cul mi:
in which “successive monarchs wutilized the c¢criminal and ci
thorough discussion dfie historical evolution of the legislative privilege associated with the Clagai&sH

CHAFETZ, CONGRESSS CONSTITUTION: LEGISLATIVE AUTHORITY AND THE SEPARATION OFPOWERS201-10 (2017).

3SeeHelstoski 4 4 2 U. This Coart has4eiteratet thentral importance of the Clause for preventing intrusion

by [the] Executive and Judiciay i nt o t he 1 30hnson383 W.S. atd81 ¢nptihgethatthe Primary

purpose of tptevent@timidationdy thesxecutive and accountatil@fae a possibly hostile

judiciary”).

4 Brown & Williamson Tobacco Corp. v. Williams, 62 F.3d 408,415 (D.C.Cir. 1895)Fr om t his terse pr ohil
emerged a somewhat complicated privilege, with several strands.

5 This report will refergenerally t o “Member s, ” but as discussed infra, the p
See‘Who Is Protected?infra.

6 See“What Constitutes a Legislative A&tihfra.

"TEastland v. United States 98r (ilOFgmon (¢ Thuws dwherithh ved. $ 0n49 h
applies, the Clause provides protectamainst civil as well as criminal actions, and against actions brought by private
individuals as well as those initiated by the Executive Brdngh; Gr avel v. Unit e (19Mates, 408 |

8 Serate Permanent Subcamon Investigations v. Ferrer, 856 F.3d 1080, 1085 (D.C. Cir. 2017).

9 SeeJohnson 383 US. at 181Gravel 408 U.S. at 617; Miller v. Transamerican Press, Inc., 709 F.2d 524, 528 (9th
Cir. 1983).

10 Eastland, 421 U.S. at 5@3tist asa criminal prosecution infringes upon the independence which the Clause is
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proscription t“hQatets Meamwhye chseir Hagstl gboees,t i fi cation for
t he Il aiunsmeuni ty protection beyond criminal actio
which clearly 1impl iecatoe ptrhiev asteep acriavtiilo ns uoi ft sp oiwm i t
the pwhich generally impl iacmitge a hlee Sseeprardiet g roene .o f
Even when absolute isinunietsyhmgslhemmge approlpaimtdeoe
arise diregiblbhadobuveofica but is rather -entangled
t he (@lpapuesaer s Meombperrosva mipet b neevni tdaernyttieasrtyi naonndi a 1

privswhaeagd mayvobed by a Member to pypeeicfiagainst

“lagl atéevedAhthough not explSwprt@opethtowecul ated b
federal gowmet sé thgd otmp omreintialae gnesans of effectuat i
proteaftfiohmybketdhe E&kaotmige bnt rsoplanadivfcioemeeavtiadreyn c e

of protecd ecalctlse gfi srl au si@vnpdrgoatimagstMe mb Me mbeom being
questtregad obng shme acts

Some aperi dhaatvees r etclotgltiel a2 mdatl s wc hu badeoacad ment ar y
nodiscpoiswutrlece@gtee ct Me mberrish sf r aendesvheenft 1 h g e n
legislativevmatdeohceuanhesnbtesnot wused as eviPdence aga.i
Al t hdumsdhn di spd oshudregr @atd olppdye i thpr Eaneirtt , has been
utilizedhtopextewrwd itomrso hvihbeot thpeedlClbeadi s 8 ur e of doc ui
in various circdumstma@Eracdsxedgu ¢ naerdtuadsdfnga pcr i mi nal
inves tYiSpantei ghoouwretvse r , htahvies rreejmescotmedde g i ng it an un
expansion JTheshe hdidwmrutssa s t,e aadt hlee ads tt htiahte ¢ r i mi n a I

designed to preserve, a private civil action, whether for an injunction or damages, creates a distraction and forces

Members to divertheir time, energyand attention from thelegislative tasks to defend the litigatidPrivate civil

actions also may be used to delay and disrupt the legislative function; Uni ted States v. Brewster
(1972) (noting that the Clausetievxei sptRawelloMsCyrrmak,t385ct t he int e
US. 486505 (1969) (stating tecton afforded legisiaters.igtauinsyrecthatlegislaforstarke e p r o

not distracted from or hindered in the performance of their legislative tasks bych#edyinto court to defend their

actions); Tenney v. Brandhove, LégklatordareSmmuri &rdin,deterr@nts totheé @ntHibjted ( «

discharge of their legislative duty, not for their private indulgence but for the public. gttes privilege would be of

little value if they could be subjected to the cost and inconvenientdistractions ofrtal . . . ) .

1 Eastland 421 U.S. at 50Brown & Williamson, 62 F.3d 408, 416 (19956)Fhe Clause states, after all, that

Membersshall notbecadle d t o a ¢ ¢ o u n t—roftijust aarimiypal eowrth)e.r FPvleanc ec’i vi 1l suits may
implicate the separatieof-powers principles that underlie the Clause. Any court order directed at a Member could be

viewed as a clash between thdifial andegislative powersSeeEastland 421 U. S. a@acrimidad ( “[ W] het he
action is instituted by the Executive Branch, or a civil action is brought by private parties, judicial pstildorisught

to bear on Members of Congress and legislative independ e is i mperiled. ”) .

12 Seeinfra notes 2936.

13 This component of the Clause would appear to apply to questioning that occurs at trial, before the grand jury, or in a
deposition SeeFields, 459 F.3d at 14

14 See Gravel408 U.S. at 616,622,620 (readeni ng t hat a Senat or—eithenirytermsoof be made t
questions or in terms of dHiefstoskid i4nd4g2 hU .nfs.e laft” 4f9%0r (lheoglidsilnagt itvh
information as to a legislative act” to a jury violates th
principle and the evidentiary and testimonial components of the Clause is that whemia pl&dicated on a

legislative act, and therefore trigge rSeeFields,da0k.Bdtayld3 t he Cl au
(2006)

15 See, e.gUnited States v. Rayburn House Office Bldg., 497 F.3d 654 (D.C. Cir. 2007); MINPECQ, S.A.
Conticommodity Serv. I nc., 844 F.2d 856 (D.C. Cir. 1988) .
documentary nondisclosure privilege is part of the testimonial priviRggourn 4 9 7 F . OQud precedent 55 ( “
establishes that the testimongaivilege under the Clause extends to +ulisclosure of written legislative materials) .

16 Rayburn 497 F.3d at 655.

17Seee.qg, In reFattah, 802 F.3d 516, 529 (3rd Cir. 201Renzj 6 51 F . 3\e disagree withbdth ( «

s
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Clause opnmlolhd bdatiwsdemtprnirwil eged documenntos .t hreot th
government for revieW as part of an investigatic

The Cl aalsbe@oehm si nt er pretesd abi lprtoy etcéd €omgresand
without interfer®@lhesefcamethd¢ ejsutdritucei sapmystt ass iode t |
the Clsmalktehe separadandn mbrpowpreepdn cadllati dhsehip
bet ween Congr ¢% s ramedkcadmipdteggeomerntashs § yt he Clause as
prohibjtuidngitflreobnr d mowla 1 i d ad d mgr akrws bibpdavecnkai,n gora fr on
interfering wit hMehmbwecrilomge ess ,1 afidr ma si on wit hin
sph@re.

The Core of Méeimbe £]1 htmmadi
Componkmitvsl ege

fashioning an eSwpvGomegr d mkacsripred atth oo nCl athsee a
visniwhite&kitmpky cannot b®Deaeptprviépglrdassanp beall
Ks hall not ”bSeh) eqeucebsbtginoantl d&€Sveem t or s and” Represen
e been ¢ hgn sdiebbi@diet.tl odfr e appealbrwutt ot bee Gnluacths e
t 18 umclweadrl, est ableictkdsececdurtch atth ¢ hien dd marimsde nc e
i sblya tparoddeimbiergg mmunhty from criminal prosecut.i
m fsr otma kaecnt wi t hi n 2?tThhei sl eggeinselraatli viemmsupnhietrye .pr i nc¢
e of the protections afforded by the Clausece.

= o0 ® < 8 O

Suprédme Couwust stently thed &k pienmneuend Ityy spurg gnecsitpe
uld bebrotidld yfe¢ctedate the purpose of maintain
is®Oantaret i¢$ htdled e@menedpliest hteo rae sguilvteinn ga ct i ¢
tnesc tfiroo m Iai basborffaintdy, tahrdmaayc thiodn be made the basi

T —® g 0w =S ng -
=0 55 O tTo oo c =B
ou © O

Rayburris premise and itdfect and thus decline to adopt its rationale. .

BFrattan 802 F.3d at 529 (“The Speech or Debate Clause does no
Rat her, it forbids the evidentiary wuse of such documents . ”

19 Eastland 421 U.S. at 501.

201d. at 5 Wheremwe drespregefited with an attempt to interfere with an ongoing activity by Congress, and that
activity is found to be within the legitimate legislative sphere, balancing plays no part. The speech or debate protection
provides an absate immunity from judicial interferencg.) .

2lSeeFerrer, 8 56 F . 3 dcireumscrib® tBeccommitt&use of material iits physical possession would...

‘dest ttheigdppf ndence of t he L e thdcenktitutionat separatiofdoowers’n)v a(dcei[t]a’t i o n s
omitted).

2Hutchinson v. Proxmire, 443 Cburtbsasgiver the Claus@ atpractitabratienthat n ot i n g
a strictlyliteral reading. . Seée plspBastien v. Office of Campbell, 390 F.3d 1301, 1305 (10thCi 2004 ) ( “[ T] he
Supreme Court has long treated the Clause as constitutiona

23 Brown & Williamson 62 F.3d at 415.

2 Eastland421U.S.at510 1 (noting that the Clause pehdencdwhichbisdts “construed
centr al Jphnsonp383sUcS’a) 182 There is little doubthat the instigation of criminal charges against

critical or disfavored legislators by the executive in a judicial forum was the chief fear prompting the long struggle for

parliamentary privilege in England and, in the context of the American systempavften of powers, is the

predominate thrust of tHepeector DebateC1 a us e . ” ) .

®Fastand 421 U.S. at 501 (“Without exception, our cases have
effectuate its purposes. 7).

%1d. at 5noedtis detefmingthat Members are acting withinthel e gi t i ma t e ltheSpeéeshlom t i ve spher
Debate Claussana bs ol ut e bar Dosv.NcMitlar, 412 &.5.866324(1973)( ;The business of
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crimnimdagment aga?PTWmlti he Meanlhe rconstitutional prov
not require a court to®engage in a balancing of

Th€l amgener al pirmmuwpgiptilipaps bestompHemsmboed as

e f f e ctbuya ttewdmp omreinti |l egest § hha ve viferwemd tahse eCnlaanuastei
The e vicdoemnnptoimderitthaep 5 e ha bidehegi ofdtriome baecng

intr oducaegda ifnosrt 4 ieMhd htmea d .y, ctohmep otnéesidtlhamosnei a |

ge ner alblayn vmowkheedn e mb Mr i s questioned about his leg
ore the grand j,aumy, oawre icmua tdep dsoi tbil o,k arhde
unpeunrtssuant to a s3Tthpeo eSmep r&€p uat wh afsraanmvetd e x pl i ¢
protections ofthéewvoCliadepaphdpmafichepes, tbut
ad used lankhege #Aassembtitebese privileges
t ybrdadrs kdrejabnedd especially in regeaeddttoetllye t
tled.i Nederdstheadedissg the Speechprouddethbatte Cl
hieb a us e mpswsfe d gmmepmfinciple, complemented b
ot d atreysptrii nvothl ieagle s .

t

< 0D —p D 0oO0
- »n O ®» o O

t e
as
et
ctr
de
though thesem@Eppeamentt onb¢ihmmumxiitsyt eparcien coifp Iteh ea
identiary and,tthSes pr mmast Ebunpmbe bthege melnd¢ of

teshet wodnffheent as theact sl edf tdoh ssaigginenebsnegnatn t

leower ¥®Four € xampl'se,s itlheen cCeouornt t he comppaeceaf ©olie
¢ ads e, combined wi?3shu rtrhoeu ni dnihinegr teaitittt e $tctoidinfoun i a |

"""""(’D} oo 0= —+a0o o
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Congresss to legislate; Congressmen and aides are absolotelyy n ¢  when t hey IndeedgthelCougti s 1 ating. ”
has gone so far as to say that legislative acts may not eV
branchesBrewster408 U.Sat5 09 ( “The pr i vil e g einquryintalegislatifeadsoMhember s fr om
motivation for actual performance of legislative acts. 7).
27 McMillan, 412 U.S. at 312.

2Eastland 421 U. S. Where weadePresentet with art‘attempt to interfere with an ongoing activity by
Congress, and #t activity is found to be within the legitimate legislative sphere, balancing plays rib part.
PHelstoski 442 U.S. at 487 (noting that the Court’ s pre
act of a Member may nde introduced bthe Governmerit )Brewster 408 U. S. at 527 (hol
protectecby the Clause is inadmissibile) .

OGravel, 408 U.S. at 616 (holding t haitheriMermsbotquestiorfsmrantermsot be ma ¢
of defending himselff r om prosecution” for legislative acts).

S

iou h ¢
ing the

%
d

Indeed, the Supreme Court has never used the phrase “test:
the Speech or Debate ClauseUlnited States v. Gillogkhe Court referenced an evidentiarivjege for state
legislators “similar in scope” to the Clause. 445 U.S. 360

2Seeeg.,Renzz 651 F.3d at 1035 n. 27 (“To reiterate, the Court
a testimonial privilege, an evidentigsyr i vi 1 e ge, and a p HdawardJ Office of thegChiefn s t 1 i abi 1 it
Admin. Officer of the United States House of Representatives, 720 F.3d 939, 946((2018y a gener al matter,
Speech or Debatelause affords three distinct protections:zda) i mmuni ty from ‘“a .civil(bgr c¢rim

an evidentiary privilege. and (c) a testimonial amtbn-disclosure privilege . . 7 ) (ci tations omitted).
33See Brown &Williamsan 62 F. 3d at 418 ( “Based o neemthatthetimmunity of t he Con
from suit derives from the testimonial privilege, mnot the

34 Seee.g, Crawford v Washington, 541 U.S. 36,611 (2004) (addressing the meaning of
of the Confrontation Clause); Unit&tates v. Hubbell, 530 U.S. 27,-88 (2000) (discussing the act of production

doctrine and the testimonial privilege arising from the Fifth Amendment privilege againstcsitfination). In a Fifth

Ame ndment case, o bie testidenialan taccuse&d lcammunication must itself, explicitly or

implicitly, relate a factual assertion or disclose informationn.Doe v. United States, 487 U.S. 2
previously mentioned, the Supreme Court has never directly addressed the tespimaleigé arising from the

Clause. Lower federal courts have adopted very different descriptions of what is meant by testimonial, and, in fact, no
circuit court has expl i cComphrgBrodre& Williamson 62 h.3d atd2l {dasbiffgt ¢ s t i moni al

s «

“testimonial purposes” as not for us ewithizre@Granddugynce against
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di sclims wrtcher ar ehaass olfe df etdoec raatllifetedpwrsad 1 iatp paerthd mg e
as to whleatpssot ¢ b ensoChacgvaiidhdsmttcil ofs ywreist t en [ e gi sl at i
mat e+rfimrl se xda mplbmadier ein response toeaiskovery sub
warr¥orf sto thwheaetomdemr aswech disclosures are covere
compomfe ntthe G@haduslddectdHenmee of such doncudiseent s 1 s
for evideni®iary purposes.

Des pihdeect rinali unweuvltdihgpyegdardf feheamt aspects of t
best summat hegeflol 1l owimngu piatiyn @ iFptrlsea ¢CGtlsahuasse a
jurisdicteg@mitoln sbasre etkoi ng t o, hoiltdhar Membiek]l y iabl e
protected PFWhenlahevedasmsaot sedduire proof of a
rather amroinslesgifSilami ve ,trheunMermdtee c tiassnddnatctht eii vmimtuyn e ,
criminal omraycigwi ¥Soarcwodimddn ng t he coutrbe Mdmbhre 1i
magonethedess the evidentiary pspeeibvfeidente bl ock
refiliemg protect @Bhiltehpee s i aproinwenadhecglse. i nvoked in a
of circumsbvadeesto prodgempgeltlhed MoanbteinmdE b mm

from didsoccluonsezimmgst t*hose acts.

Viewing the Clause hppasctncasbbhytt whobbesmd o addr
Speech or Debate case¢ mmympird meorrentaoe teovitdleen tgemeyr a
t est ipwoinv jallne gseosmteh & awle 6 ¢ r e s ul tF oma ye xbaemptMeembsearme .
may avoid 1iabilwitsye tahtatta cnlaeyd htaov eh iost haeert i @esns e it
on hCel amismmupr t pn,cioprl ebheapacecty initiatungbtlthetdbeg:
pr ohviesase without resort to evidence aanndd test i mon
t estiproinvialle geof ompeoe*h€hawse.

Investigation into Possible Violations of Title 18, 587 F.2d 589, 596 (3d Cir. 1978) (equating the testimonial privilege
to “hwvegstildlenigng”) .

35 CompareRayburn 497 F.3dat 655 (holding that the testimonial component of the Clause includes a documentary
nondisclosure privilege), witRenzj 651 F.3d at 103¢holding that the testimonial component of the Clause does not
create the dcumentary nondisclosure privilege outlinedRayburr).

%Fattah 802 F.3d at 529 (“The Speech or Debate Clause does no
Rat her, it forbids the evidentiary use of such documents . ”

37 Eastland 421 U.S. ab02-03 ([W]e have long held that, when it applies, the Clause provides protection against civil

as well as criminal actions, and against actions brought by private individuals as well as those initiat&ckdagutine

B r a n cFeldsv)Qffice of Eddi®ernice Johnson, 459 F.3d 1, 13 (D.C. Cir. 2Q0&he Speech or Debate Clause

operate as a j ur i s dhe actionsoupoa Whicl [a plaintffhselwg ‘t o pr e di c legistativé i abi l ity w
act s . ”  McMillag 412 U.S. at 818) (quotinGravel 408 U.S. at 618).

38 Brewster 408 U.S. at 525.

®Helstoski 442 U.S. at 487 (holding that “evidence of a legisla
Government . . 7 ) .

403 ¢ &ondisclosurePrivilege:A Continued Circuit Splitinfra.

41 Seelay RothrockStriking a Balance: The Speech or Debate Clause's Testimonial Privilege and Policing

Government Corruptior24 Touro L Rev. 739 751 n. 452008) In this sense, an analogy may arguably be dtawn

judicial implementation of the state secrets privilege, an evidentiary privilege that allows the federal government to

resist disclosure of information during litigation if theseai reasonable danger that disclosure would harm the national

security of the United StateSeeU.S. v. Reynolds, 345 U.S. 7:8 (1953). Dismissal of a claifmased on a valid

assertiorof the state secrets privilege caither result iman outrightbara¢ t he ¢l aim, for example when
subject matter of Mohamedw.asppesen Pataplansinc.a6l4F.3¢ 20¢0r 1083 (9th Cir, 2010)

or after it becomes clear that a plaintiff cannot establjstinaa faciecase without privilege evidenceKasza v.

Browner, 133 F.3d 1159 {9Cir. 1998).
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As a result tohfepstehtee dbtCit camdss.b mtofieegkleys 1t more di ffic
the executive branch t o pcaommictutteed Memmbtehres cfoomrt eux
legislativecdatdiwnigtt hose off e #2Thiss diimpeaccttl yom el a
executive enforcement of thaethawCWwansatnudvdy addpt
considered a necessary consequence of protectinsg
imi mi d®ati on.

The Clause does mnot, “shwpwerv®@bry, i pteuarsni dMenmgb etrhse m nwiot
blanket exemption from leg#Ratd,habi ClaygyséEor mmnygi 2
or proontleyctas certain cllaAsgi vifftahcattd oamms¢, s kimdoewrnt aakse n
of the legi*Nbatabt prooceaemsbse.rt akien hkey couMse of hi
duties are conside,f andatn y gaicsthsa ttwhvaete athatays cotn s i der e d
“of ficn altheay rel ate toagevaontmepvotedubwamshof t h
Clat#fFfke Clauvwalprethostes“antsgtrhbtpare ofi the delii
communicati’vkr pnghewhesheMeiliiehes c® mg aaghedr at i o
passage or 71 eject i’offotohfe rp romwaptotseerds 1wehgiicshl atthieo nCo n s
within the jurisldThkd ilbagiddilnzitititaltei roandteamnsde ot her as
Cl a u sdei sacrues s ed ibnelgbrveat er detail

Supr e merltdd er prset ati on

A series of deci s i oandsd rfersosm tthhee gSeunperreanie sCcooupret o f
elucidate the distincxudlbnasdbevtovtcrhpgdgaddhatdoverg da
rot aamtdiean t hea rCd amas te Sismughdifieroyd p @lri toit healkr nonlegi s |l
cts, which hy et memtnCdpatwisteeer cetfeodd ¢ may serve as the
c t PTohne.s e cgaessets ashu g e anm 6 he mosd chsfpirtset htehe t e x't
rotecaftfioomded by the Clpesedddddsetbetintdedwaltia kleany ond
Senators andce Wemwmomtsdeenrt witsievel egi timate political

T e T

3

«

“2Helstoski 4 42 U. S .ithoatdoult thesexcusidn B such evidence will make prosecutions more

difficult.” )Brewster408 U.S. at 516.

43 Brewster 408 U.S. at 518 7 In(tsharrowest scope, the Clause is a very large, albeit essential, grant of privilege. It
has enabled reckless men to slander and even destroy others with impunity, but that was the conscious choice of the
Framers.. The authors of our Constitution were wallare of the history of both the need for the privilege and the
abuses that could flow from too sweeping safeguaryls.

“4d. at 516 (noting that tchmakeMenmbersofGongoess supitizens,(nimmer s e was not ¢
from criminal responsibii t y ” ) .

45 Gravel 408 U.S. at 625.
McMillan, 412 U. S. a maksperdectly dpganent [] that everything a Member of Congress may
regularly do is mnot a legislative actUniedSthtdsw.Dalles pr ot ect i o

28 F.3d 283, 295 (3rd Cir. 199¢4)The Speech or Debate Clause does not immwavieeyofficial actperformed by a
member of Congress.) .

47 Gravel 408 U.S. at 625.
48 See‘What Constitutes a Legislative Attihfra.
49 Gravel, 408 U.S. at 616.

50Sege.g.,Id. at 61329; Brewster 408 U.Sat507-29; Johnson 383 U.S174-85; Kilbourn v. Thompson, 103 U.S.
168 20105 (1881). Additional Supreme @a casesignificantlyaddressing the Clause include HarlovFitzgerald,
457 U.S. 80081012 (1982); Hutchinson v. Proxmire, 443 U.S. 112433 (1979);Helstoskj 442 U.Sat 48494
(1979);Eastland 421 U.Sat 50111 (1975);McMillan, 412 U.Sat 311-19 (1973);Powell 395 U.Sat 50106 (1969)
Tenney v. Brandhove, 341 U.S. 367, 372 (1951)

51 Kilbourn, 103 U.S. at 204 (extending the protections of the Clause beyond speeches and Geba)08 U.S at
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Understanding the Speech or Debate Clause

t he 1 egi stfaotri veedasmpphleeenienat i ng 1 nfossmmartea on outside
genenatlyonsidered prl@dhe¢cded 1Cd giusmsden ndiiozees motts .
criminal colnedaupliy tifdafe ifhenofi ohenkegtdslative pro
The Supreme¢ec@ounrdbraddpImeecdhpb &ft mddmm o nf iorf s t
assessment ofl&&be&KElbhaseni ] KEkbuwmpeannour t
considered whether a civil action could be maint
initiating caonndt eaeppporlouvtiinogg aenda rlTawf Me mbrer e s t
defended themselves on the grounTheéhaGourthteir act
agreed, ddather Membrg sbjweacte mots s iPtT hfeo rCotulreti r  a c t i
adopatned nterpretation of the Clause that extende
deliberati on haonldd“ianrggwonhehndt be a narrow view of th
to limit it to Wbnsdseagpgokthei @odrhtea dedtacursmi mepd 1tit

““ hings generally done in a session of the House
beformeciltuding the presentation of reports, the
vot¥PAcgcordingly, delde tGaural¢howalgh the arrest its
the Members weranidmmomnddfomogth td dfind rq utehsetiironr ol ¢ 1 n
approving tihne ar €csopulrstt iooa o r,”ai$nh aatn ya cott hwears ppractee c
t hCel a ¥s e .

The Court only rarelkKi labdddirtrerswsaesd ntohte u@lta ut seel haef t1e9r
St avt.e sJ othhnasto nt he Co wmeta relnyb aart kt eednpat 0 tt oc tdiedn sn ea ft ther
by tlhaeus@ in the contenrnto6f abalMeontbngsiamna f o pmes e cut i
Member challenged his conviction for conspiracy
allegations he had agreed to give a speech defe
paym%Innt .proseegu¢jingheé hgovernment relised heavily
motive for giving the speech, introducing evider
private, r aitmht e*®Feodctmss.nmaglhdei wsfi ahis prottketed evi
Couorvterturned .tHi'wevcvenviepirehensi ’tdhes Comr¢onduct

I

61617 (extending the protectionsthie Clause to acts of aides).
52 SeeGravel 408 U.S. at 62426.

53 SeeJohnson383 U.S. at 172.

54 Kilbourn, 103 U.S. at 2005.

551d. at 200.

561d. at 201.

57In reaching its holding, the Courtnotedthat t he Me mber s had or dyeordisaly t he unl awful
tribunal” they woul dldhiheCeurtboactuded, howaver,thiat tConstitition dndthea ¢ t .
Clause makeclearhat Congress “is ldhot an ordinary tribunal.?”

581d. at 204.
591d.
601d. 201.

61 SeePhilip Mayer,An Uncertain Privilege: Reexamining the Scope and Protections of the Speech or Debate Clause
50CoLum.J.L.& Soc.PrOBS 2 2 9, 2 3 3 Kib2udnlthe SuprterheACurtdid not substantively address the
Clause until almost a century later.”).

62 Johnson383 U.S. at 17@5.

631d.at1767 3. The Member also allegedly agreed to “exert influe
decisionsld. at 171. With regard to that aspect of the c¢claim, th
Depatrte nt of Justiceldatd®s not legislative.

641d. at 177.
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Understanding the Speech or Debate Clause

concludedrti manalt hfersess€endcetwhonh requhees proof t h:
Congressmamduct was i,/imparfpmpeail sye Iimpaeaowhvatretdbe b 8p e
Clause generally foreclose®THe ompiexieemtnote d ntdh §
Clause ‘maad broadly to "afféemhbeaedy concpumdpoge ¢ ha
prohibits a fdreopseefiadyetmino 1t thteb d t ¢t § o fit hoef leevgiidselnactei voef
actof§ a Membsrmotives fdF performing them.

Aladthgh overturning the conviction, the Court ren
proceedi ntghsat htohledignogverpmeal u dbérd migdpmost e bet i on

‘purged of elements offenstibhreouwghttike Splicemhnaotri ®:
references to t h%Thmtwkinowasne ft hhee Speechtands for
important pr thwosiidicaomrs s.tt rkaitgrestdle,e n ment 1 s not proh
from prosecuting conductdutthiaets ,mebruetl yi sr enloatt eist steol
ac®Wheal egislative act is not an element of the o
its case tpwrefthlnegtli vted yduction of e¥Sdemarmad, of fen
though not explicitlyhertoipmmliomdhpgpdsuoveld &hprivil
evideamdmmaayfe ntthe Cl aus e nby hlocmagshei mnga yt htplte feovrewa r

Clamaygy be invoked abdymiMesfimbeepresci fic protected evid

f
v
d

Less than AoldrgscdderameiesSouwddte ci enonhhe same day 1 n
19tThadet ablished 1 mport anatc tltibmuiép naatieantse d nby htehd y
Clads/m.i ¢t ed.BSrteantsetyelrvy ch 1 nv &l wehda la eMegmbero his 1ind
bribery charge,J dhmhmsnddo wrl ta ¥ai efMderfdh at@hoeamtg r e s s may be
prosecuted under pa owrn idmidn & IIs a sct aasttee d@oewe mmme mwte 1l y
legislative acts or tHdhmotCowati madforlkagi that:i
not prohibit inquirpecat Sreeilldttoegdt hecdbegwetl as i mpl )
hasneaxus to | egThbuta triavteh efpuynocttddicdotysSlt, hwes d egi sl ati ve
thems™@Hyveasdhering to such a limitation, the Cour
Clauge wataad enough to insure the historic 1inderp
essential to our separation of powers, but narrtc
who would ccoersrsu phty tchoer rpu’idt i ng its Members.
Brewaltewoadr emportant distinction bedpvierinod egi s a
labeled a wide ar r’ayhodidgnhiciomes It y’ 0 Kpealit it ts ima dvle ciens ,n a t
651d. at 180.

661d. at 185.

67 Johnson 383 U.S. at 185.

681d. at 185.

691d.

01d. at 173 (“The language of the Speech or Debate Clause cl
durn g trial. ”).

"I Brewster 408 U.S. at 512.

72|d. at 513, 528.

731d. at 525.
“These unprotected activities ipedoimedferconstituents, themakingofge of 1 e g
appointments with Government agencies, assistance in se@oirggnmentontracts, preparingsoa 1l 1 ed ‘ ne ws

1 e t toeanstituents, news releases, and speeches delivered outgide the r Id. at512 Similarly, in

Hutchinson vProxmirg the Court held that informing the public of legislative activities tspmotected by the Clause.

443 U. S. 111, 133 (1979) (“Valuable and desirable as it ma
individual Members in order to inform the public and other Members is not a part of the legislative funttien or
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Understanding the Speech or Debate Clause

rather th®As la grnesdwmltti,vet. heé t Chus tbreseung gseesrtieodu stl hya t
contended that thave pbdkiprodakbcmabonend forded by
Cl ai%se.

g to bheboedym¢ mefitt he he Court framed the
on for any pfr oGoencguftwehseosn haosf: at Mesmbrecos sary
hofWwt h Mepmbla, how he debated, how he voted, or
ommittee in order to miA MWW thutr egavidolt ot bon bef yt b

Turnin
i
e
t

asoned that because acceptance of the bribe 1 s
0
d
c

quest

s n need for the government twotpendesent evidern
cordance wit h“fit]hoert aikttd eiggsad r ipreo,mismcet, per f or mance
mpact, thatHesc adtt ackriinnmgi ntahle abcrti.be is, obviously
gisl at’iamed fwamsctihdenr @ floeg gtilkd agadwer mmeant would no
qutior epdr epe ot e ameg & vliiedginscl¢admink eo roduetr a pPi ma faci
that sense, the Court Jdihwtsiomhgeuri esahse dt hteh ep rcoasseec
h nrseolni ed heavily on s hefwlimge che tmoe iprodfocutdioh
ewneéed not prove any legislative act, but only
omi s e .

- YN QB oo O 0 O

naGlrlaw el v. elkneinpeldhicdSimeanuens cations outside of th
ocess are gebhygrahkeH¥ETnhminasfigpaloted tae dSapeech or D

allenge to a grand jury investigation 1into t he
hi¥®Afdiedecoming inPemgpwm sRaparbsas sf fi hd Defen:
art meandtd rsetswsdignvgo Illv.eSme nt i aS¢het ¥reMnhm Wanvel

closed portiosnwhbafmitthte eddhccwemad mtg atnda s ubmitt e
Pdbher Sandtshhdd also allegedly abkhhadebly for

rivat%A pguwbalnids hjeurr.y sashidgooeamt Ifyori s csded mony fr
atotsaGdevehnd the*Spmiatotre Grwub/leils hemrt.er vened t .
po®%nas.

e fToag® oo T SN —TT —To® g0
5o B 50

ravpl hiegmn by 1 ‘tHadscoamikmeg ctllmatm i’s & hde¢e ahMembe
Mesmeomstitutional privilege, we consider fi:
avel himself is exempt from process or 1inquir.
cr®lme addhessdcaoagetosf prhoet eScetnidommpsit ihetdhe x Cotue nce o

d
p
S
e
p
n
b
€
e

== = ¢

S Rl

deliberations that nk&@ up the legislative procedss a result, transmittal of such information by press releases and
newsletters is not protected by the Speech or Debate Clause.

75 Brewster408 U.S. at 512
7%1d.

71d. at 526.

81d.

791d. at 525.

80Gravel 408 U.S. at6227.Gravelal s o exempl i fies that the Speech or Debate
personal aidedd. at 61622.

81d. at 60810.

82|d. at 608.

831d. at 610.

841d. at 608.

851d. at 609.

86 Gravel 408 U.S. at 613. Speeoh Debate Clause protections for aides are discussed below.
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Understanding the Speech or Debate Clause

the tesctommoamfeatlhaemod i ng t hat the prottectti ons of
Membercdmpenl | ed ¥Fhes Coanitngid so by somting, wit
that “na dedwWibte nat omaGr mvwael be madtheéenp answer ms of
questions or in terms of-—flefehlengvrhendnsaett fitalfer o mc
subcommitt’ee meeting.
Theér avopil mildmew a cldemartaneonfbetween protected
ot her unpro‘tesstadiattsdnb6h€oPdgtebeughiohe Senat o
was protected for thhes Secntailolnesg eadt atrhrea nhgeeanreinntg ,f or
publ i c aet iPoenn toafg otnh TPpaapretr sa nwda spamocte] Jdnd hwadegisla
therefore not p¥bnecr¢adhbygthki Cldasermination,
working ddfignistl’lddhnatefreaantai ns applatcablle gticday,i vk
is an:

integral part of the deliberative and communicative processes by which Members

participate in committee and House proceedings with respect to the consideration and

passage or rejection of proposed legislation or with respesther matters which the

Constitution places within the jurisdiction of either Hotfse.
Private puebbppasednto publimamicomwaiyn esbe ntdadr d,
deliberatiomMThat ,thdeSChlatmsee provided no 1 mmuni f
grand j urtyharrerlaant@fennge ntto.

Who Protected?

hough the text of the Sfe@aahoos DaldiRep€CPEksunt
thereforectieasl byapphi embasaw|lCorgtadd s
tections of the Clause ge n%lr€arlayyetlahpep ICyo uerqgual 1
dheh€&€tattse psodcetcton awhean dtehe Clause would ha

gof the MemBTheheCelkrtvesecognized that the Memb

¢t reat e

2997

p
h
acotni wérdone by % AnMeanibdeer,. t he Court reasbnhexd, s hot
e
b

neat$tiage,

[1]t is literally impossible, in view ofhe complexities of the modern legislative process,
with Congress almost constantly in session and matters of legislative concern constantly

871d. at 626 Brown & Wiliamson 62 F. 3d at 418 (holding that “the Supreme (
privilege inGravel v. United Stat&s)Gravelinvolved questioning before a grandyjud08 U.S. at 613. The D.C.

Circuit has suggested, however, tnhadepositiohanthe witnessistaridt i on e xt en
and so forth . Fields v. Office of Johnson, 459 F.3d 1, 14 (D.C. Cir. 2006)

88 Gravel 408 U.S.at 625.

891d.

901d. at 625.
91 Gravel 408 U.S. at 625.
921d. at 626.

93 The Clausemay be asserted not only a current MembeibutalsobyaformerMemberin anactionimplicatinghis
condwctwhilein Corgress SeeBrewste, 408 U.Sat 502.

% Gravel 408 U.S. a616-17.

%1d.

at 628 ( hol ininunigy, tasttmonial oa atherwisedexténds ofrfly to legislative acts as to which the

Senator himself would be 1immune?”).
%1d. at 617.
971d. at 616 (quoting United States v. Doe, 455 F.2d 753, 761 (1972)).
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Understanding the Speech or Debate Clause

proliferating, for Members of Congress to perform their legislative tasks without the help
of aides and assistanthat the dayto-day work of such aides is so critical to the Members
performance that they must be treated as the lattdtier egos; and that if they are not so
recognized, the central role of tBpeech or Debate Clausé¢o prevent intimidation of
legislators by the Executive and accountability before a possibly hostile judiciaitly
inevitably be diminished and frustrat&d.

At 1 sGruaeweitne t he act ispanssotfathf MeQinbhkerrCodircti s i ons
have extendedtthke Cpaacumsmeisittimandcsl uadfi ng t hose in the
chief counsel, clerk,® staff director, and invest

However, it should be noted that any protections
congressional staf% hfeclyowof mom timd eMemlper.sonally
a res‘aldegchnim of privilege can be r&Pudiated ar

What Constitutes a Legislative Act?

t 1s apparentnatthiaotn tihne Skpdeye wdhe itoser m wikeesht ahteer G he c on
irectly in questoontedtsi mmmgthitch cownisd¥ it it es a

f legislative, the Member is exempt from crimir
t t atcoh etdha @ nd c ¢ vhied eanccte mmafy tnot be introduced or t
o mp e'BAse dtohuer tC has r e peat e dilnymusntea tferdo m MeimabbeirIsi tayr «
ctions ‘lwd g ihsilna ttahweeen stplhewgh t heir conduct, 1 f pe
e gi scloanttiewxet s, would in itself be unconstitution
tat €st he underlying conduct 1is not legislati-:
ot barred,amy telvd d€lhaws of dif®he act is not privil.

x a mijnu dnigci al pr eaccstdseantbte geghatdivungl d Mempears t hat
njoy pumderttitmhe £1 aus e

@mbm»—-momb—dgb—d

f speaking or acting ¢% the House or Senate f1.
Y introducing and vot;¥ng on bills and resoluti.

T preparubgmidandng coffmittee reports

%1d. at 61617 (internal citations omitted).

99 SeeEastland 421 U.S. at 50MicMillan, 412 U.S. at 30%ee alspRangel v. Boehner, 785 F.3d 19;24D.C. Cir.
2015).

1WGravel 408 U. S. at pridilege dpplicable ta the aidehimviewesd, taraust be, as the privilege of
the Senator, and invocable only by the Senatdny the aideontheSen or > s behal f 7).

10119, at 622 n.13.

102 3ohnson 383 U.S. at 18Brewster 408 U.S. at 51%Gravel 408 U.S. at 6255ee alspRenzj 651 F.3d afl021
(describing the question of what constitutes a legislative

103SeeGravel 408 U. S. at 6 2 6redogniaes speegh, woting and othkr éegislative acts as exempt
from liability that might otherwisetat a ¢ h . . . 7 ) .

104 McMillan, 412 U.S. at 3123.

105See Brewster08 U.S. at 512.

106 Johnson 383 U.S. at 1885; Gravel 408 U.S. at 616.

107 Kilbourn, 103 U.S. at 204 ( horksdlitiang offerédaand...the acto€vbtingi s € )pr ot ect s
108 McMillan, 412 U.Sat311;Kilbourn, 103 U.S. at 204.
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T speaking or acting at B mmittee meetings and
T conduvotfifuignvekti gations ;ﬁlqudldissuing subpoenas
T engaginfginandgcn f-gatmrdarniomg for .1flegislative pu
Conversely, maotibasntimatetwgbdaidde 1cgis,lative proce
ther,afoeenot beenpriontteecrtperde tleedg itsol abtei ve acts 1incl
speaking outi i de of Congress
writing mnid\zssslueitntgerps]tl3ess rel eases
prilvptmublisliﬁling a book
dirsitb wtfifnngci al committ ee repoPts outside the |
engagpngiihcalle activities

T
T
T
T
T
1

ngagcagsintuent n calkcutdiinegg sadswe itatwe e n a
onstituent and;117the executive branch

e
c
T pr omitsoi pgr for m ge e nde legislati
‘Ilacceptifll% a bribe

Thgendrerglal guidance piGovmadddob Jdeotrechse bn€bats t ty 1 n
categorize eviemr ywMaynphemayf regegmidadsd g ,r alssttletr mi ni ng
whet her n onvoetl acnoanldougcoeudsgsntto upas bepwvee wemawps a 1eg
s ome tbhiemedsi f fi cult

Ontfeder al c a phpoewlelvaetse, a d o pstteedp aal ytswes for i1identifyin
certainpaotcdwdted Wyt hee & 8 uMeenSesnndaetzor Rober t

Menendez challenged, on Speech oreDegbhtei tge duadd
acceptiend egidhaasgtoftoosy to influence execawtive bra
friha.reject i’sngecltahiem,Setnlaed oU. S. Cour t( Thfi rAlppeal s
Circuwmiitd) out 1its analyti¢wal |foroakmet wo rtk,e nfotrimn g ft it

109 See McMillan412 U.S. at 311see alsoGravel 408 U.S. at 6229. In addition, some lower federal courts have

held that the Clause bars the use ~&dmparddiitddéStatesse. of a Me mber ’
Swindall 971 F.2d 15311543(11th Cir. 1991),rehearing deniedd80 F.2d 1449 (1h Cir. 1992) with United States

v. McDade 28 F.3d 283291 (3rd Cir. 1994)cert. denied514 U.S. 1003 (1995).

110 seeEastland 421 U.S. at 507Tenney 341 U.S. at 377 (refusing to examine motives of state legislator in
summoning witness to hearing).

MGov’t of V.I1. v. Lee, T7MilrvFransamerscdandress k. 1709 F32d 524,630 (9th 1 9 8 5)
Cir. 1983) McSurely v. McCldlan, 553 F.2d 1277, 12887 (D.C. Cir. 1976).

112 Brewster 408 U.S. at 512.
113 pProxmire 443 U.S. at 130.
114 Gravel 408 U.S. at 6226.
115 McMillan, 412 U.S. at 3136.
116 Brewster 408 U.S. at 512

17d. (excluding t he making of
contracts” from f.he Cl

118 Helstoskj 442 U.S. at 489.

119Brewster 408 U.S. at 525.

120ynited States v. Menendez, 831 F.3d 155-6863rd Cir. 2016).
1211d, at 159.

k)

a p p o iagemncies[and] assistanaedecuriigp Government n t
ause S protections
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determine whether 1t —Isgisf’lﬁzﬁtoimnt;t]a}yeth@(gdrstlative C
reas,an‘ed clearlPyhhwgifukraheveexamiWilthieeor® has to
“mani festly "Jhegiehtitltedatbpbsabsolute protection
Kemwdrotrh @f@u hpegos @ c tssu,g gtelset ecdquratr e j ust as
lative, and rece®Plvfe ains agcitohect cdeauwh ged
l y, ntohel eTghiisrlda tGivrecuit has suggested that
o otrhiazt'#®icfl penahro weavt eerg, an aceti tdhoeers cmatte gfoarlyl,
t may proceed to the sectomad sdamtpe mtf, t he
, and motive of t hlee gaicstl attoi"%4Bshsecehsasr aiettse rl.e ¢
guous ™M cltegi ¢hat bwialrlt bree psroonted,t ed or unp
particii®Plamr tchirsc uimssttammees, tald egeur tacdest er
‘eut side t he c on’sbteictawtSicchmat [6ers swdaest hak bprl obbyin
half of a...pfP%rticular party

_ = 0 = =N
o TO oo —o
~ 8000 —0 -
_ga:moq—h@qqc—r

-0 o © =

- = w»

pprmaygyhbe subject to critisismpenrntbidglwarafngh
iries into the motive or pur pmaete mardmirtl tyd ch g
he®Thau€eurt has “empdeseltmihehg thetlegiti ma
ressional act we do not 1 o0%Ot bceoruirat wmot i ve s
cted an analytical appookchbenkaatthwewledadcmp ov
sHoart ievxea bhip Be, Ctopipeeta | s F dbrrt H(hEBo uwc ©whhtaCsi r cui t )
that thper Ctleacuthse cwhoarenmyn i Pe e | yol Egibildg in
iry into acts which are purportedly or appar
si 1fiaa ¢ v. e

— s —" 0o H+H O 00T T0Oo B¢

EB 55 0B 0000 BES 00QR8c D= OB

u
t
g
e
i
d
u
i

il Metmkenddzmickmowl edged Supreme Court precedent
‘owmly after awethatchwmdacthis in fact legislati
t o a ’sl epguirsploasté®Bri empti wesuch a determination,

ggeacoamd t —8hdudtd t+mmkse museh an inquiry to preve
¢t o mf Bmil mige pFfas elnd gids® ative acts.

mm»—n«—»g

1221d, at 166.
123|d_

124 Id
125 Id

126 Menendez831 F.3d at 166.
127 |d

128|d. at 16667. For example, ibee the Third Circuit court suggested that it is the content of the conversation, not the
purpose, that is determinativér5 F.2dat 52224.

1291d, at 169.

130 Johnson 383 U.S. afl85.

81 Eastland 421 U.S. at 508.

132 United States v. Dowdy, 479 F.2d 213, 226 (4th Cir. 1973).

133|d_

134 Menendez831 F.3d at 167.

135|d. at 167.
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Me mber Iindresr awitt h the Executive Branch

A ¢l os ejrudiocoika la Mermxbactrmeimtt eadfact i onsrwvsebmehe exec
of hdei ffi dateymining whe tuhadn fc arst ai dWhgdmd wmaeti veg ac
interactions with the e%ddddandadgbf ameheany bet vi
al wilyesgi s « ¢ efars Bme wa whborh ns dmr ,telkeadmpmueni cat i ng

with an execut ibveeh ablrfa nocfhi mogteommsy)tti@trwuteendfyl egislati-
Interactions with the“axedfaagdcowwt ibw a nlpahgd iii smlytactfhiadveed n «
reasaamrs similarl y™®Thérbteginleni ¥erabhes narrowed 1
interactions with the executive branch that coul

Members of Congress are constantly in touch with the Executive Branch of the
Government and with administrative ageneigbey maycajole, and exhort with respect
to the administration of a federal statutbut such conduct, though generally done, is not

protected legislative activit'yl/?9

This passage suggests that even communications e
pert aioniamgsa gedmciyni stration and execution of a fe

unrelated to constituent services, are similarl.)y
Yet, when the interacti“omert §tihgeh hapeetcimddal e t o t he c o
likely tos bee mingdwbileece¢e t o the pFoteekampbeofinhoe
Eastl!land v. Uni tse dFuSisla p e € mb e tr vliteheedn anchwaetr t o

executivekbnapahsuant to an authorized congressi
acttahken ast thmeairs snigi ng uisnugb pcoodntaessmypad, 1l wresn 1 nt er |
bprotected Mgislative acts.

Less ©OOwvemabihwittsh the ex(Pemtemaempoamsch aken by

indi viedibea@lrpMmsdune nfifhi oi al commildee noatveskt wapg i Dac
protections 1f‘lzhlzl/[elnetnla’ejn@léfllnsiﬂrﬁa@]izriccunnincbdfuhcet1idngthat
“dver’diegmhott automatically resul®linmtSmelegch her cDeut
reasonoeodet haghexmadtwngi a’lienp ewchtircuhm s omead e f or mal a
unprotbadt idnfeor mal attemptutitwe iBfdmehcenthel Exe,
legitisilve pur posetsr,ueanalye gjiusalhantfiyviee soi vte rSspiegehcth or De

e
t

inves.tpilgaaitn€lwyi tfthailnl st he de f Y%7 i twismtne roaf htltedgm ss 1 mitti ve .
c
t

136 See Brewster08 U.S. at 512.

1371d.; Johnson383 U.S. at 172.

138 SeeGravel 408 U.S. at 625]ohnson383 US. at 172.
139 Gravel 408 U.S. at 625.

140 Egstland 421 U.S. at 504.

14l|d_

142 SeeMcDade 28 F.3d at 29800 Confusion among the courts on this topic may be highlighted by comparing
McSurelyv.McClellan 553 F. 2d 1277, 1287 (D. C. Cir. 1976) (suggestin
aut horization of the inquiry” for oMillernvsTiagsantericandPtessvi ty t o be

Inc., 709 F.2d 524, 530 (9th Cir. 1983) (holding thations during an unofficial investigation by an individual
Member are protected by the Clause).

143 Menendez831 F.3d at 166.
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i mmu it oybbying on behalf of a part focuutlsaird ep atrhtey,

constitutidmmad edaby Wheb&€t ause.

To the ,obpheracygut htthleavagppHdlcaability ofs the Speec
protections does mnot hinge?'8mhet hceo nft orront’al liintgy porfi nt
ne court,ilBmhe talsesra tiinefdori s acquired in connectior
ctivity thegiditm tnH®{€wme.a st ent wiftehd etohaitst sr e as oni

0
a
have fTaetdfTrfhdldgi nWaenddtnfgart matnis’abny gi antdhi evriidnuga |
Me mbeéopbheot kbegteslcdisi.ve

One way to h“anfionimzac a&£sheqast niltsthpast when a Member
to obtainfrnmiotrmatdxactutedl megitb’bant ac wh gemmbtelre i M

i

attemp“ nfipletxoecceut i ve ,bhenmat phdgisybens ]l y
would appear difficult, hdowajvérx aguwt idwea wb raa dabs t i
of fici dad dmiomi stthreat i o n”wohfi cah fiesd eurnplr o fpact letade, i mwen d
overﬁlﬁo(g\hetr.sightmcaﬁlpywrnp,(ssdemsxcdwding a desire to 1inf
branch obpoerr aetxi ammplmd ,t tseoel besbayy e e ki ng information, o
conductviensgt iagnatiinon for t lneg epwmypod seenkeenctlf a wus hi nlget
manndifiongres PPXNeoeirit het e masiingsnhefriecc a o nweeac @i mgi nt y

what tMepmbse rofcommunications with the executive

b

Application of t hme il aaursde Reor sEonmprnleoly Ac

The Speech opl Brybkaedylee Clmuckkeal 1 Mamb’'eegspd oy me nt

and peacsctoildhes.e cases generally arise under the
( CAA)whi ch made sleavbeorra la ncdi veinlp lroiygnhetnst,, and wor kp!
applicable to FLAfgressamwtkddiegcodfifaklisng and mediat

CAAxpressl ycauehod i’dmp lbaryienegs Ao i wiiodfl attchitea m s
incor porgrmtt eadg alianwsst a n i nadgiaviintdsuhaplt bdgéifiibfdh,e b u t

1441d. at 168.
1451d. at 169.

146 SEC v. Comm. on Ways & Means of the United States House of Representatives, 161 F. Sup®3ai 199
(S.D.N.Y. 2015)

147 Jewish War Veterans of the United States of Am., Inc. v. Gates, 506 F. Supp. 2d 30, 57 (D.D.C. 2007)

148 United States v. Biaggi, 853 F.2d 89, 103 (2nd Cir. 1988y; 775 F.2d at 52Miller, 709 F.2d at 53McSurely
553 F.2dat 1286-87.

(

149SeeComm. on Ways & Means, 161 F. Supp.3dat@46ot i ng t hat documew®tyj ol hamggéflbect

‘exhort[ing] with respect to the administration of a federal stattipey must be produced” b ut do defleate nt s t ha't

the Commite€s or the Subcommittég gathering of information to aid in legislating on the issue of Medicare
reimbursement rateswhether according to formal congressional procegses,nformal eforts [[—they are
protected under th€lause and need notbepsod e d ) (citations omitted).

150 Gravel 408 U.S. at 625Menendez831 F.3d at 1%
151 SeeCRS Report RL3024@;ongressional Oversight Manydly L. Elaine Halchin et a{describing the various

purposes obversight).See alspUnited States v. McDade, 28 F.3d 283,-38® (3rd Cir. 1994{discussing the broad
meaning of the term “oversight?”).

152p |, 1041 (1995) (codified at 2 U.S.C. §§ 130#38). 2 U.S.C. § 1302(a) provides a list of 11 laws that the CAA
makes applicable to the legislative branch.
1532 U.S.C. § 1416.

1541d. at 881301,1400 8. A “covered employee” 1incandanumberofothéroyees of
legislative branch officesd. at § 1301 (3). “ E the peksonabffice of a Mefnbee of the House 1 u d e s
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Understanding the Speech or Debate Clause

CAA phohibits any employing office from retaliat
CAA vi dSattétment s and judgments reached umunder a C
of funds appropriat®Bhe¢ ol ad hewd® gaphaehjygobrame h.
|l egi sl attiovel ibarbainlciit y for violation of federal em
[ Mlmbers pers onaT®Mo rteoo vseurcxhp tlhipsashlivaividaeety . t h e

aut hortiocabhgon civil “shatlundér cohsetthCeAfAptrei vai |weagievse
of any Senator or Member of tthee CHRuseJupr Rempr e s ¢
Court ha“thhpsrlodv itshiadn demonstrates that Congress
interpreted to permit suits thmee owlbudrd Deabthatrewi s e
Clai®e.

The judicifadr famanEljworskg pphe cati on tanMember e mpl
pesronadedi s ieovnoslovhieads Ptriime. t o ena c®tmidmtS. o fCotulrd GAA,
Appeal sDifsotorf it dte ]| u mbD.aC.Cifhial@ dtiet( mi ned t hat the Cl
immuni zed Members from claims c¢chadtl emfgitnlge iprer s or
t M Browwi ngl erk of the United SDhi€.e sCiHocuusiet o f
r oadl y “pheerlsdo ntnheahtradne ciinstiecognrsal part of the 1 egisle
kent that thes adfufteicetmetda geenmphl mopyaeret o 2T he 1 e gi
outrhter, At dbdtetchaCl ause protected personnel a
ny empl odatwenrho sckirect ]l yf wnecltaiteendi t g o th et hdeu e
rocd®FThusx, Ctl'lhuspepl ication depended on the functi
mpl oyee.

oT O 0 0O W

ThBr owhionh ggi hg weawarb,s ¢ qcuaelnlteldy i nt ol gutest denibyofnwo
utside the Speecht dad O dhatt d mCh n’insaxt autriev eo f

er sonnel dekKarnneklMbsetr £he s Bupitame Cour't held that
orudi c’idaild ancotts extend to an employment decision
dministrative act®Sreach & &r o Vi anw erhpu®di €i alCiacuidt

® T O

of Representatives or of a Senator [orh.committee of the House of Representatives oS#mateor a joint

29

committee . .., and other legislative branch offices such a
Capitol.Id. at § 1301(9).

155|d, at § 1317(a).
156 |d, at § 1415(a).
157 Fields, 459 F.3d at 28 (emphasis in original).

1582 U.S.C.8§1413eeFields 459 F.3d at 8 (“The [CAA] therefore does not
Clause immunity....”).

159 Office of Senator Dayton v. Hanson, 550 U.S. 511, 514, (2007)

160 prior to the CAA, an employmenélated claim arising from a personnel action that allegedly violated the

Constitution could still be brought pursuant to an implied cause of aS®@e.g, Davis v. Passman, 442 U.S. 228,

244 (1979) (implying a causé action for sex discrimination under the Fifth Amendment); Walker v. J@i38sk-.2d

923, 933 (D.C. Cir. 1984)mplying a cause of action for sex discrimination under the Fifth Amendment).

161 Browning v. Clerk of the United States House of Representaff@SsF.2d 923, 9289 (D.C. Cir. 1986)See alsp

Niedermeier v. Office of Max S. Baucus, 153 F. Supp. 2d 23,31 n.5(D.D.C.Q001I)t al s o apogrie ar s t hat th
lacks subject matter jurisdiction over plaintiff's amended claim, because the SpBetiate Clause provides

defendant immunity for his legislative acts and this Circuit has defined legislative acts to include personnel actions of

members of Congress) ( Brownihgn789 F.2d at 929).

1621d. at 928.

1631d. at 929.

164 Forrester v. White, 48U.S. 219, 220 (1988).
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e ended that reason%®Inng atno o phien il oeng ilasal wart ei svsei msgp heeor

1 islative imeambit heodD] €yec LiabttheCo vt hainl Speech o

Clapsetectionsmbeentjso,y etdh eb yeodvrreto ¢rbeol1iddf dt thaartt i o rthse
legislators exercise in making pef®onnel dec

These cases ar gMambsprer mphinedh ddlelcd sheonviewed as
nonlegislative, and, therefore, not protected by

Forran@rassusg ge shte ti mbitfital aBwaoywidireogns oni ntgheredated
enactment im® $Mhree d€vheAr ,c our t s h a h(EA Adxopelsa innoetdh itnhga t
to mbBMe Speech or Debi TheCldwse ,i mmu mdhlGASA not app
competlhdeedtrdt sal approhehr t o t h¥estf,t taypenaof mehai m§.
CAA, the courts continuedbWBe odgruvleartgeel yf rloema d threg ctc
a rejectionsodet &ntthiada ctilpsennoEne a4 $ ¢ as a bar to e mp
relate® anhei 9 04 Bdiesctiiseinon .o fOft hiec d iafstCamplee lald dr
how the Clause tahpeplU.eSs. t@o utrhte oCfAAMAppenth for the
Circha ¢i) ttaot ee[nilblh e c . Cs. 1Ca ascBumatmgi igindi ngainstead
personnel déeigs isadgmt'tainsde.nioste tahetr edwtri t”1°Tdh et o i mmu n ;
Clause proviidne d& ApA @t e,d taccbcmosrmdsi ngnttwp ttthe ewtwarnt t |
ot Hleaegi sl ative acts must .b%® proved to establish

Two year D.ICat €1 r ctuhRr orwenciborings li dlse rwe.d OF‘ T hae¢e of John
consolciadaet ddivol sfdr CAdgecnhdheirm daimsd rdinsi anbaitliiotny a n d
retaliati opnaibrr ooufg hHo ubsye 4%4Thd r $e mwatse not afl ftamrs maj or
i i eebdtshe en banc court was unClnaidneoeuss niont dreecqiudiirne
automatic dismissal BofowdAhh geelwaoirnks waansd ntoh alto nt gheer
with Supreme Court prec¥dTbatphnda¥hxomllidlpypai @ahanc
r ej eBertoewdst e gt for deter mini mple mbenpaethsolCdalse pr
decisshiodmding that regardles s “mafn yt hpee rrsoolién eolf dtehcei s;
lacknewubegisalcattsda naen,d t her ecftoerde ,b yn &°h ep rCol taeu s e .

ThEi egdldwr,alwihtixh has ibrwehs eagudntfh ratpicam koantse, d
framefwoorr kevaluatihgt CAAgbl agins¢s the digenacalon

165Gross v. Winter, 876 F.2d 165, 7@ (D.C. Cir. 1989).
166|d. at 172.
167 Fields, 459 F.3d at 8See alsp2 U.S.C. § 1413

168 SeeFields 459 F.3d at 14.3; Bastien v. Office of Campbell, 390 F.3d 1301, £39§10th Cir. 2004).
169 Bastien 390 F.3d at 1318.

17O|d.

171 Fields 459 F.3d at 1-13.

172d. at 4.

173|d. at 17;Id. at 17 (Rodgers, J., concurringy; at 2526 (Brown, J., concurring)e. at 18 (Tatel, J., concurring).

Jjudge Brown’s concurring opinion took a narrower Vview, su
holding the Member’s office liable for emplolme26t discr i mi

(Brown, J., concurring) Themploying office, Judge Brown asserted, should not enjoy the protections of the Clause,

only the Member and covered aides if personally implicdtedat 267.

15 Fields 459 F.3d at 11.

6SeeHoward 720 F.3d at 9 Figldsfocu®®eson ligies Rusmsdiodmp hdfs plurality opin
reflects the broadest view of the Speech or Debate Clause.
(applying theFieldsplurality opinion).
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immunity principle arnyd atnhde tceosntpioMibdnp taul e wpirdi evmitlieag e
det ertmi mte dt he general i“mditulma t syu iptrhiem epdegrdsseoendnied n o't
actions in question wes'’8Honwetv eprh @ nirsletel sttayhse td e gi s 1 at
“whetnhe C1 anuoste pdroeecsl ude slippirtotalcttd gegt Memb eirts s triolm
legislatimetiawatsi or fichreoicltagil § Phr i hggelmaatc ¢

component evidentiar ¥°Tamad ,t egdetnlemafdioyh A i vi lege
suit altogethbtitndthlee sphidgecdbegdmhiang] soi® relevant
This was donpacicdlaliyn forfraddtscrnonti nann itome tthadet t h
taken . .r e ddsubta to na ctthidownh i walhis | d alleiegugilrye t he pl ainti
di sprove 't hpr MEofmbievdadtri otna ki ng the ch&llenged per

ThEi edldor al ity o pipmiobonw awads vr.e |Ofefdi cies torfa ttihvee Chi e f
Of ficer of 't he fUnRietperde $8Fta tet sicaldsosar sien wol ved a CAA

a
f
S

racial discrimination aHlduemptladfiheect i Hine bdsought by
plurality, the coutt swhésf enrorhi bead rtehda t atsh e hcel apiem s |
questionl was sabcd®tBiuate t hhei gchol ui fgtth th eydeamp 1 o y me n t
discrimaneti Opprredtwdfd tlo fb e csruucccieasls toofs tthHa®s ec,] a i ma n t
and tlhloesgeatmren £ x¢f the courtusengoaviddemastthbeatp
implicate protect¥dd bemthkbkatctpwegt pabtmtiened . f f may n
able themeetquiredbebcuatuiseen Cbfug¢feomfii m@ghimt o
legislative motives ... or condu®Inpahe Dfisvbantir
casecourhte remanded to the dipltaisctiafcimurbe wat hode
t o prwrcdahd, c a Vieta tir etfnfmadt]b Bwh etemad u e“s t o 1 ohifa rt ehse
Clatshe, piwauthal iaftfl ¢ t o pr oducoe psrufvfel®®thieetn tcdeaviind e n ¢
was uldemetremiyned that prhoedsunchep i coyeal ¢ wtivhieg éd nt e

asrsttced reason for her®termination was pretextual

1771d. at 1315.

178|d. at 13. Nor did the claimsseék o predi cate 1liabill.ity on protected conduct
1791d. at 14 (citingBrewstey 408 U.S. at 508

1801d. at 14.

18lld,at151 6 (e mp h a s i §or éxample,if & Senaton claimed(to‘have fired an employee because speeches

the employee wrote did natcurately reflect the Senatetegislative objectives, the Speech or Debate Clause would

preclude the employee from proving her case by demonstrating that the speeches she wrote did in fact accurately reflect

the Senatds legislative objectives. In shi@ case, if the evidence ultimately bore outthe affn t s account of t he
p | a isddischafge,’then the very inquiry leading to that conclusion would be unconstittitipnal. The Senate of fic
appealed the D.C. Cir cui tCouwtOffice ofiSenatar baytgabe W.Sat Sy The o t he Supre

Court denied certiorari, while also determining that it lacked jurisdiction under the CAA to hear an appeal of the
interlocutory orderld. at 515.

182 Howard, 720 F.3d at 947.
18319, at 941.
184|d. at 949.

1851d. at 947. InMcDonnell Douglas Corp. v. Greethe Supreme Court established a framework for certain types of
employment discrimination claims in which after a plaintiff proves a prima facie case for discrimination, the employer
rebuts by producing é&lence of a nondiscriminatory purpose, which the plaintiff then attempts to demonstrate is
pretextual. 411 U.S. 792, 8@04 (1973).

18619, at 949.

1871d, at 950.

188 Howard, 720 F.3d at 950.

189 Howard v. Office of the Chief Admin. Officer of the United Statiesise of Representatives, No-3843, 2015
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he CAA also authorizes congressional employees
iol oatfil@nsVI T of t hef C1%a6ldt hPoiugglhhtaa pmaeh a v ¢ o

nly rarely been eVdkovodatecd. b@f ftéchdee rfaofr neebru xsticghdeedru
oar Me threoru ght a CAA c«loarinth st shedxtlueaigdn ahlgmrdaesds me nt and
etaliation for n1apoheifgomibife hmadjeanbimtntt o €t t he
o wretc ifsoicouns e d o ns trheet apll id%iAtpitpol nfif enlgal & me r t

etermined first that the demotion i1itself was nc
arred bys tgheen eCrlaaju spemiinai pl e .

However, the court al Soopechrealtde st hiafia stahteth estaanmlei awtaiyo n
discriminatiornieblafansd%bthouwsg h tt hien pl ainti ff woul d
r ebulMe mlisera s s enrotniroent aolfisf por here dempdetomato isthow
wapr et é%Tthuraolu gh an Mz fnbleatd va ¢ setthed that Scott was
of scheduling errors that causdhki motuos tmiss vot
concluded that

a0 R o <

Although Plaintiff —a r g u e s case wauld ndi require ‘impermissibly questioning

anything that Defendant may have done duringtheeours f an actual vote or he
whether the Congressman missed or attended an actual vote or hearing, and the reasons

why he may haveattended or missed an actual vote or hearing, are inquiries that

impermissibly relate to the legislative process. Accordingly, the Court finds that Defendant

has asserted, through the Congressmaffidavit, legitimate, nometaliatory reasons for

Plainiff's demotion that are protected from inquiry by B@eech or Debate Claué

As a result, “tte ewiudeanthiedrdy tthraitvi l ege of t he Cl
refutMambssstiat ed reason¥®Bfonuber thehmopdadbnpi dfent
any evudealbeted to’sthhd aCendg r e sdss mdnesmoftoiro nP 1tahiantt iwfof
not rtequire[ Jaengiisnlqautihreye cianattos di s mi s §% d t he retal

respect to thedhsecunhaoatletftBdsadmgaomectd at mgt ¢t h
m was barwas ot tihreo Cd rfliNseeberftohrehesheoeotir t

ided some insight iatioddhwoe thepfdrtuiseg malyl ag
s,amenpposed to alleged retalicdtuidend. f Whenr s & |
overy or otherwise $Sngeasemp vihgutPltaiamtCdfgnr
duhercourt Stthggpsopdrt h mcus voefr gtphpee arresmation i n g

o o0 < =S

U.S. App. LEXIS 22290, at *2 (D.C. Cir. 2016)Nor has appellant produced sufficient evidence for a reasonable jury
to find that the appellée asserted nediscriminatory reason for her terminatietthat she wamsubordinate-was
pretextual and that the appellee discriminated against her on the basis’ofrace.

1902 U.S.C. § 1302(a)(2%2 U.S.C. §8 20062000e17.

11gcott v. Office of Alexander, 522 F. Supp. 2d 262, 265 (D.D.C. 2007)
1921d. at 26772.

1931d. at & 9 Plairitiff’s retaliation claim predicates liability on conduct that does not constitute core legislative
activities?” ) .

1941d. at 270.

195|d_

1961d. at 27071.

197 Scott 522 F. Supp. 2d at 271.

1981d. at 272.

199|d_

2001d, at 271.
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be the conduct that other individuals may have ¢
what Plaintiff may havé®Thid ethdescabout waoawhdc
not be prot e ést ecdo nbpyo intehndt e @leasu s e

In sum, ¢t hge Cdrmals ei mdnommottyyp icatinegs pha absolute ba
empl oymedmtt ed ¢l aims bFPHawghit¢uwadehtdtaigp €Arhay
beasiens which a CAA claim frohsof st heevr @kanltsicaafy tahm
testimonial privileges, which may ef freecltaitweedl y bl
legisl ateices saa tyshaek a’F m.

Nodi scl ®PsurweA e(@entinued Circui

Al t hohpgrhse ei scope of the prot hatwmobasn adlfoeadled by
art idbuyl atthee Suprheme G@Qeopmmags ct mebh¢ ] a moomug ttsh e

that thpeo@liadese i mmunity from dorekitmiboefa btiHa ty f
l e gi salcatt ieweindatahueres e of pdrndtigatts omn; Mammpel fedm bei
toespond to questioninPPThegaeardisngthirk Idé¢ giagh & imy
as hotlwer the CIl aus edoeccnudnoeiimpoahs secs ods uftehmaptralvi l e ge
apphneel at e ds utdob cwihneetnhtesr ar e i n %TWhdewme ead ciemtt ce de v it dh
privappepegares itnacl ude¢ & s wi ¢ndomm caatifh @tt h ¢  Gidaayu saep,p layn d

in a varietny |louft icnigthecantbigorngsofmpiet | e d wd anhp lai anc e
admi ni®oractivet’sabpoevnar Y-oect | ¢ @i s meadtiisscel oosru rferso m
reflectingthagi olcatuirvaluadmmg a search afPecuted a:
Thb. C. Giasceist abdd sthembdtnaddiys pd oeWhkrege series of
opini ocnisr,c atudhedt e rtmh mt€ Htalus & nchoammpse 1 1 e d—ndoits cjluosstu rteh e
evidemsteoryttent mat‘wiftathiilm t he sphere of legiti ma
act PPAdyording t o hihse pDi iCv ibakeidrtdsvoilamadptpl i es wi t h
equail gos the other a*¥pects of the Clause.

ThE. S. Court o fi nAfiprecaulist f(oNintdhhtk i Nidr kCai vréc)u i t
rejectdod umbnposn di spgdiosiulrege, ncamsdiude eixpg@gnisti om o f
Clatt¥daastead, these adodrtas thawe chrdlmd nadnlcyases, t

201|d. at 274.
202 SeeFields 459 F.3d at 11.
203 SeeHoward, 720 F.3d at 9480.

2045Sege.g,Renzy 651 F.3d at 1035 n. 27 (“To rteiterate, the Court
a testimonial privilege, an evidentiary privilege,angai vi 1 e ge a gHowands720Fl3dat®46 T A¢ ya 7 ) ;

general matter, thBpeechorDebatél ause affords three distinct protections:
judgment . . > (b)) an e.vandd(e) atestimonigl dmomrdisclosureeprivibege . . ”) (citations omit
205 CompareRayburn 497 F.3dat 655 (holding that the testimoniabmponenbf the Clause includes a documentary

nondisclosurerivilege), with Renzj 651 F.3d at 1034 (holding that the testimon@hpaentof the Clause does not
create the documentanpndisclosurerivilege outlined inRayburr).

206 SeeComm. on Ways & Means, 161 F. Supp. 3d at-238

207MINPECO, S.A. v. Conticommodity Services, Inc., 844 F.2d 856;85{D.C. Cir. 1988).

208 Rayburn 497F.3d at 660.

209 Sedd. at 66062; Brown & Williamson 62 F.3d at 420IINPECQ 844 F.2d at 858.

210Rayburn 497 F.3d at 660.

211Brown & Williamson 62 F.3d at 42-21.

212Renzj 651 F.3d at 10339; Fattah, 802 F.3d at 5229; In re Grand Jury Investigation, 587 F.2d 589, 885(3d

Congressional Research Service R45043 - VERSIOR - UPDATED 20



Understanding the Speech or Debate Clause

the evawrdywh tpri vileged documents, not their mere
review as part?®»bife achi ssamgreesse megmtt i lpoanhSeunporte nbee e n a d d
Co u?¥t

The D. C. Ci rpeew ihta ppxoesmetditiofni ei dsB rboyd& Wiw ol icaamsseosn: T o b a c c
Corpor.di il bawmldnsi t ed States v. RayWurn House Offic

Brown & Warddsamwhbhen a former employeenaf a [ aw f
committee stol enobdtoaciunmeedn twh itlheadts e ridngm Bwaosvnr e
Willi#dHhhenlaw firm brought an actionangdainst t he
durtihagt prtolcee cidosnmuged subpoenas to tweqMembrgs of
t he r ¢ thsetr od ceanfu nf¥ Ali & . ¢ arsmeo vweads t o fwehdeerrea 1t hceo uMetmb e t s
sought to qusosnh Stpheee cshu bopro®™®Dneab at ¢ gr ounds .

The eguwbtdh t heb | Me atbliecar gs, sbpdecaxwnt ending the CIl aus
gemendil spdiosregdot hg meojuadt ed three conclusio
en reached by the Third Crtebutfifec dind eaan tehaartl iae r
mber must be named as a paftdtiy ttra ctth ktehsermi tf riom ¢
gisl atiDiesvwoykprsonedny theitouwnKame psowe | us't
i ntarsu sbievi em g a *?pTahret yc otuor ta sciamsiet.hrt hedasagretedn

st icmomp cealfe ntth ea pCpl banudegee n Me mbe 1 o e §pea tshbeniarl | ay
es tVisampggestingdoansmemtdathadvidence can cer
mmu n i ‘@4Ftiinoanlkley ¢ iosimit hee & ¢ sheartt iwhren applied

e O8] apursoetiesc toinoen of nomdviode mtoibdm sstcal aods,,u rmeo. t i

t a
t o
ng t
tidistraction purbokdttlfamhbhe u€kboa owtheifchht haseourt
cuments . wslimmatputit al if the touchstone is 1nt
t i ¥$Tthiece scourd t¢wampcarutdye i s no morger eesrstiiotnlaeld t o ¢
stimpnproductiehhaefi documeno$sue a congress mar

TR A Toa T mZo

“ 5 000 B BSogE 0w o oo

—

e D. C. Circuintonldatsgd osutregde d ot heenarios in wl
ecutes a sepach whraaatiminaPlimivesd i gadt on w.f
burn Hous e, N fibseoeu ghuti /tdhien gr et urn &t ddoad ment s
reau of Indagtsnegartdlo no f{CFtBH & f Me mbe n+rwhil mlg t he s

voli= Vil
SN
<

Cir. 1978)
213 Fattah, 802 F.3d at 529.

2Y“Raybup 651 F.3d at 1033 (noting that “to date the Court has
Clause includesanahi s ¢ 1 o s u r;€onpnr on Wayk & Mearit61 F. Supp. 3d at 238

215Brown & Williamson 62 F.3dat 411421;Rayburn 497 F.3dat 65963.
216 Brown & Williamson 62 F.3d at 411.2.

217 |d

2181d. at 412.

291d.  a t Wd dohot &céept the proposition that the testimonial immuritiye Speech or Debate Clause only
applies when Members or their aides are personally questioned. Documentary evidence can certainly be as revealing as
oral communications . . )

220|d, at 418 (citingMINPECQ, 844 F.2d 856.).
221 |d

222Brown & Williamson 62F.3d at420.

223|d. at 421.

224|d_

225Rayburn 497 F.3d at 656.

Congressional Research Service R45043 - VERSIOR - UPDATED 21



Understanding the Speech or Debate Clause

was pursuant t oi sal awtairwea,n tu nf porrw atrseocretlxecede wdtoecds miem tas w
violated? he o €ddiasutsi¢nogui sh bet ween prottehcet ed and
warrant permittedalHRBIo fa gtehnétosp @tpoe srseonfitiid w & e

Thb. C. Gied dultdhassear ch viol atthtede ct ustei pAeloacuesden rbeesc a u s
“denied the Congressman any opportunity to i1ident
legislatibegtomei er cdompt bbb ade t o ?EIxheec uctoiuvret angoetnetds .
that despite the 11ihetst Blesvc dMwemboktpratphdees wao r a nt ,
det er mine whi c Kmuwsetr eh arvees proenssuilvtee d i n t he discl ost
agents otffi WHbaexeompelled disclopuve¢ cwfi stommcons i
Clat"a. reaching this conchaosndospdioberegpardr tricadl
i ®rown & Wi lalnida mshoenn e xtended it gt d“hthlte ecdisminmwa l
reason to believe thatritniienatalrl doe s’®hlehtecappl yc om
court al siot sr evaifefbisronfendt hemat dr epgbidstthege, noting |
“nodisclpasswod egrei ttenpfdnhsekrutwdeds and thus admits
bal ain®ing.

The court carefully distinguished between the 1a
uant to —avhseadar cthewammuant helandwashkdeawil y pe:
t h

pur s

of he way e s &@3Trhceh cwausr te xdeeccultiende d, however, t o
acceptable procefdutrwrrse t hiandol taitnugd mbsnal wo itdnat t her e
reason why thep€omgltegemanblatre tllca 8peccdhnmwmat Dee
the outset of a search in a manner that also prc
enfor ¢@ment

The D.Cs CepgpalifRaegabhwamsunbgeen rejected by both the
Circcliwmi.tetde sSty. t RenNinth Circuit held that the

compelled disclosure of legislative documents tc
warrant 1in a c¢criminal investigation,itasel fast wt
barred by the 1 mmuFReé miznpvroolnvge do fac b Siptdecae @ khe uosre .D

226|d, at 655.

27ld. at 661. This instance was the first timeldaatsitting Mem
659

228|d. at 662

21d. at 661. The court also held that the FBI’s copying of
the Member to assert privilege prior to FBI review of the diideat 663.

230|n reaching its conclusion, the court invoked the distractimhdisruption rationale, noting that:

[TThis compelled disclosure clearly tends to disrupt the legislative process: exchanges between a

Member of Congress and the Member’s staff or among Mem
may legitimately involverank or embarrassing statements; the possibility of compelled disclosure

may therefore chill the exchange of views with respect to legislative activity. This chill runs

b}

counter to the Clause’s purpose ofcepsrotecting against
Id. at661

2311d. at 660.

232 Rayburn 497 F.3d at 662.

2331d. at 659.

2%4d,at 662. The court observed that the question of how thes

i)

legislative and executildhat@B.ranches in the first instance.
Z%Renzj 651 F.3d at 10339; Fattah 802 F.3d at 5229.
236 Renzj 651 F.3d at 10339.
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challenge br dMegnbteabponrnt f-coommwreto fi md i4c8t ment t hat 1 n
that he agreed to provide foaer tpeirs ofladi bleamteif v @ sf 2
Speci fifihea Mewmb ¢ e hommditsigd iosiulrege Ruwythiuowd n i md i n
pathat the’sgobvemwdwmbomwi o fdloecgmemeblnltoswed it to obtain
evidence that WATshNu snd d (g bruReSinzdih r masne we 1 1 a s

t he 1 eaRawmbmrgimfsihnedaidn g t hat the Cldowsuaneddas ynot e
nondi spgdiosT®rege .

Af tneort i ng that the Supreme Couar tg ehmesmsdnlods wree ogn i
pri v,i Ifehgeezoidrati ¢ htelut e ¢ pea g dmpgall ed witt teo R.iG.a gr e e
Cirsurta¥fonshg.the court 0sbjreeclticadn cteo otnh et hDx. Gro tQi
“distr’Ahcomoa ‘sMelnebgeirs ot i vt s dwiay, aanhomehs¢eone for
applicatiois dfestheno@i®ads paad, ltelge . court reasonec
“legislative distraction 1s ftohat hreatpiramalreg mddt
“anc hadrobdda et—ifoomr e aamplheve stigatiedbheifmre dtprate c
preclud®Inngqasey. where the under]l ysitnagtheade t i on 1 s
“other legitiihmntd mwmsterbees ttsa leexn sittnlt bbi lictcy uanft , t hmeo «
executive to adequately investiqpgrmadtee atnadd prosecut
act it y.

Second, thendictbhaettdprcovurousSugpge€mer onkaby s$hggest
that the ewaovetvieowvkeeagmdhkatnls as RBot of an in
exampWei t edv HetlastteoStkgr €Eanert reasoned that the exe
coul d “Ireegdiadcdtapa wtes of cer t a frne ndaoicnudneern tosf stoh et heavti d
would be "Mfmosmsithighltarmguagdt: court noted that

Because the Executive would be hard pressed to redact a document it was constitutionally
precluded from obtaining or reviewing, we see no tenable explanation for this caveat except
that the Clause does tnblindly preclude disclosure and review the Executive of
documentary ‘éelidengg*>s 1 ative act?”

Third, dtehtee randiuntetdany interpretation aqf btute n@Iltaus
the executta vice birawcihr cdtoeccautmeech tIse gviosull adt ibvee i ncons i s
sepacroaptoivwenr s rationale t*##BRhe u@ldeuw gd ,r,dishdaheco Cdta ums
“creature born ofamd ptalrwmst finmns e¢ogfia gppolveecrosp e and wi t h
strength t o eboatnhd tthhé® Elkuwedciacivavrity .s peci fically crit
Cirsuopi Rapbun nt he gr ound §a mehxaetc bitrta wper ho hei xbpi ot seudr e

237]d. at 101718.

28d, at 1019. The court also rejected Renzi’ldatBORlsertion tha
27.

239|d. at 1032.
2401d. at 1034.

21Renzj 6 51 F . 3Cdncerntfor distraktion alohe cannot bar disclosure and review when it takes place as part
of an investigation into otherwise unprotected activity. .

24219, at 1036.

2431d. at 1037.

244 Helstoskj 442 U.S. at 488 n.7.
245 Renzi, 651 F.3d at 1037.
2461d. at 103738.

2471d. at 1038.
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re
pr
Th preci sRe ndtpgd edamsg tod be that the Clause does

e
reviewing protected legislative dormenetned tac Ppmnm
investigation ifHowmwentegithbtadbpveieatsuggests t

o

ol &dsgisfl 2 twihviel ea cntost i ng t hat the Juddctarlecoul
v i7M¢Sguecdh. a dt heivouctampdbiPedj st

—

whent ¢ heimmomp arfe ithaecu s ¢ wonbddcseghibeiulaege in 1 es
t os mbpdenadodurmdmtgs t o t hRea ychoundlum rle nCier d mi t 1 ndi
that execution of a warrant has no testimonial

“respiomdan}Hovweg,the court “teasonadithhy true that
egr di sclosure of documentary evidence in respon
estimondhiismpamtguage woul dNapphahCaist onuostti g ge st
or ectlhoes eidde ri 96 € b e med o couw menmthadri ys g d io sifl oerg e
nstammoerient i mately connepgticvwd d e a&nhechnatt ¢ ma Yy me pp h ¥
n situations where a subpoena is i1issued for 1e
ppears t o ha tdei sbcelsdis eusrliee fmlonedi at lhneorreef odrier e c t 1 y
mpl ithi¢gutosgi f”pr ohibited®y the Clause.

£

—- o »—-»—n»—hq—h<

The Third Circuit similarlayrnyjpoamjdecppddsiuhege xister
during crimindln irwe P¥shteindimboonas]l lienn g e d sa rwardr an't
onoGgdwt,horizing the government to search his em
barred b y®3thec iCfl iaMesneblaeysr,s etrhtee d t hat the privilege
wa®ne odfi sncolif®Theecourt rejected “thisanmlgambat, h
the privilege prohibits disclosure of evidentiar
an invedtTihhgatciommt rested its decisgdponvptemaerily
would have on c¢cr i minanlo npdriossgal doustiuilreeegsei mdinw & inngg t h at
investiga“hehvbeenwboewlsd fr om cr i mi‘enraald irceastpeo ntshieb iilnitte
of the 1egibsylumtdiud ey [prmghgea sf sye”o i ¢ h €°°TCH @ usceur t

ul ti matfalsed t o extcomdpombeatthe s Cl mosneato document
conc ltulda tn:g

... while the Speech or Debate Clause prohibits hostile questioning regarding legislative
acts in thedrm of testimony to a jury, it does not prohibit disclosure of Speech or Debate

2481d. (citing Rayburn 497 F.3d at 660).
249|d.

250|d, at 103839.

251Renzj 651 F.3d at 1037 n. 28.

2%2|d. at 1037 n. 28.

2531d.

254 Fattah, 802 F.3dat 52429. See alspln re Grand Jury Investigation, 5872d 589, 5987 (3rd Cir. 1978) (holding

that “when applipead ttyo treesctdrmbsn yo’'r tthhei ipd i vilege afforded by
us e, not of nondisclosure?).

255 Fattah, 802 F.3d ab21-22.

2561d. at 524.

2571d. at 528.

258|d. & 529( Depriving the Executive of the power to investigate and prosecute and the Judiciary of the power to
punish bribery of Members of Congress is unlikely to enhance legislative indepefidgnoatingRenzj 651 F.3d at
1036).
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Clause privileged documents to the Government. Instead, as we have held before, it merely
prohibits the evidentiary submission and use of those docur®nts.

How, and ewhSeutphreerme tGhourt resolves this ongoing d
documennotnadriyssgpd owurege could have a significant 1
t o Me mbhe&€€lsabyae example, 1 f the CourTthiwedr ea ntdo a dc
Ninth Ciruhbwohugl,d tdhiarte ct I’'sy albiimnitvtoyh etM€hhsbh mas es hi el d
against the disclosure of daoccruimeinntasl tiMio vt ehset iegxaetciu
gene,howkyer, the disagreementlThbheatdweaeand sNen th. €. r(
one relating to the f u®Hlaene mp iaRlei ngenifdaptioaspep eoafr t he (
to have adopt etdh aat |neitghmwidondi£zbtdss e tt i’ mat iiomadefining
the scope Wefr o Shtep eCelmaeu sCcoour t t o e mb rpaoctee ntt hiaatl Irye a s
l ead to a nar rsowirnogt eocft itohnes ,Cleasupseeci al ly in scemna
sought from a Megmnbteor whni cah phreo ciese dnnot a party.

The AcquisitiomfoamdtWoea of I
byCongress

A final line of cases relates to Speech or Debat
informati on®Tthye s@o ncgrseesss .t ypicalkh arpactframkbkaw
court to invalidate or block a congressional sut

how they may wuse infor matG@Geomertadlalty,i sa wadthritn wihleli
with lawful efd¢wnetistishb s uloppogemeas spwiwbelr a court act
ability of Members to use or distinbustoenei sfemrsma t
these cases tend to emphasize the’sstohbetunatl henc

seamation?®Sf powers.

Kastl!land v. Uni tse dFuSitdhe e Suferemec€mant concl udec
cts as a significant baritsierxctoejoflictialsuaubpecet
ow®Frthhis, caasperivate nonprofit OhagiamhiazmatSenatele
ubcommi tttle@u@ts kt @mgenj oin a congressional subpoe
onpsoficttount ®Thfosmbpioema was issueadoas part o]}

5 wno oo —

259 Id

20Insomesensehte debate concerns how, under the Clause, the purpoc
weighed against the purp&eeRenpif6pteF e Raybuinestsiof thenetipré ndence . ”
that “distraction’ reonftheMegislativaasks imarprincipalicencern ofghe €lduses andthat
distractionalonecan therefore serve as a touchstone for application of the Glaaseémonial privilege. We

disagree with botRayburris premise and its effect and thdecline to adopt its rationale.) .

261 See, e.gEastland 421 U.S. at 50L1; Brown & Williamson 62 F.3d a#16-17; Hearst v. Black§7 F.2d 68, 71

(D.C. Cir. 1936).

262See Eastlandt21U.S. at 501Brown & Williamson62 F.3d att 1 6The pfivilege alspermits Congress to

conduct investigations and obtain information without interference from the courts, at least when these activities are

performed in a procedurally regular fashibnDpmbrowski v. Burbank, 358 F.2d 821, 828 (1966) Since the

documats ae now held by the SubcommitteeWWe cannot prohibit, nor are we asked to prohibit, [their] use of the

documents in the course of their officia bus i ness for the Subcommittee .. .7)
263 See,Dombrowski 358 F.2d at 824 (noting the importancéof ons i derations resting upon a pI
powers and responsibilities among theoedinate branches of the federal system. . ” ) .

264 Eastland 421 U.S. at 501.
2651d. at 49496.
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all &guebdvéasiveities harmful to the U.8Themilitary
Court held thawebetausrve¢hei gate and to do so th
pl a’icnolnys t 1 ‘it mtdé s peams abl e 1 n’gtrheed iCelnatu soef mnlaadwematkhien gs,1
““" mmune from ju®%Kadsartli vi mgtcanrefreardelfyooer. t he proposi ti
Clause prohibits courts from entertaining preent
subpo®msasa result, tbhpeo aelsaavafibufl ynrecsts e c@h aslul enged
Congress seeks to enforce t hec osnutbepnopetn a8t hG oonuggrhe se

Whi | eg einte tinsh tcyotuhrat s wi ll not interfere in valid c
infor matiiaolnl,y etshpreocu gh t he exercise offastthleansdubpoe
and a subsequent apgpgegtdidatats et hceo urrets tdreaciinsmi oenx e r ¢ i s €
deference to thdssapd Whisad vk Maoawdnmasle ] i n
Eastdlhadi fied ‘dhbhet mhb¢ €Ehdauisely immunize a cong
chal MéRatechecording tothestClaasMarshhalires only t
“may not be called upon toodafecn®Fehcussu,b plowesntai caeg a
Mar sithmp tihead 1 f a chall ean gseu btpoo etnhae 1 lsengdjirtreiesnsat ceoyd onfo
its Megimbenrasy be per?thitted to proceed.

Such a claim ar os elUnihtoewle vSetrd/4l aisnt sech edcTodalgs e ¢ © €1 on a l
subcommittee subpoena was i1issued to AT&T for all
Departmen(DOUFH dtushadeeirdteanitni fipitheodn D Ol immoensifPeodr t o

DOJ fibkedksemgtofiom AT &T from complying with he s
s e ¢c wrointcy®T he s ubcChmmirimatner vened in the case, ass.
interference f©sn itnhvee sstuibgcaotmnoint twe4asf tbearr riseshde bcyo utrhte
atttesmpt o initiate a set t?Pthde €t Id ot @ aneetj ectichtee dp a r t i
t hCchai smagument, mnoting g¢gwasermdtl yi ttheantd e d et ocCliammt
congressional investiga®tdmy {a« wfdirote sc ofnhcelmu dj eudd,i ¢ i @

T
I

t
t

2661d. at 493.
2671d. at 501.

268 |n re Grand Jury, 821 F.2d 946, 957 @id. 1987)( “h& Supreme Court has held analogously that the Speech or

Debate Clause shields Congressmen from sthitoick a Congressionaubpoendecause making ¢hlegislators

d e f e n dreates asdistraction and forces Members [of Congress] to theartime, energy, and attention from their
legislative tasks to Edstafigd2ld).Stahb503.)1 i ti gation. > ”) (citing

°United States v. Ryan, 402 U.S. 530,onswhase¢kdtoresishpthe( not ing t
prodiction of desired informatiofhas ajchoice between compliance with a trial césidrder to producprior to any

review of that order, and resistance to that order with the concomitant possibility of an adjudication of contempt if hi

claims are rejected n  a p jEastlahd4231;U.S. at51516 (Marshall, J., concurring).

210Eastland 421 U.S.at 51318; United States v. Am. Tel. & Telegraph Co., 567 F.2d 121,302@®.C. Cir. 1977).
2" Eastland 421 U.S. at. 518Marshall, J.concurring)
2721d. at 516.

°Bd. at 517. Justice Marshall did not speculate as to what
parties Ildefendant.?”

274 United States v. AT&T567 F.2d 12112325 (D.C. Cir. 1977).
2151d. at 12324.

276|d_

2171d. at 124.

278|n a prior iteration of the case, the D.C. Circuit had requested that the two branches seek a settlement, reasoning that
“ [ é@ote moving on to a decision of such necemter constitutional questions, we pause to allow for further efforts at
a settlement United States v. AT&T, 551 F.2d 384, 394 (1976)

219 AT&T, 567 F.2d at 129.
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280]d. at 130.

281d. at 129. This principle builds off tHeerlmandoctrine, which generally holds that a preenforcement challenge to
a subpoena may be appropriate when the subpoena is issued to a neutral third party, rather than the party that owns the
constitutional privilege. Perlman v. United States, 247 U.S. 71998).

282Doe v. McMillan, 412 U.S. 306, 313 (1973).

283 Hearst v. Black, 87 F.2d 68, 71 (D.C. Cir. 1936).

284McSurely v. McClellan, 553 F.2d 1277, 1298 (D.C. Cir. 1976).

285Brown & Williamson 62 F.3dat 416.See alspDombrowskj 358 F.2d at 8224.

286 Sende Permanent Subcommn Investigations v. Ferr@56 F.3d 1080, 10887 (D.C. Cir, 2017).

2671, at 1084.
288,
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constitutional "FETharacunon wlif tthhamaveepayr ded dn t i t po
including the Speech or Deldatren€l auvucongbessiohni
to return, destroy, or refraif®from publishing t

Conclusions

The Speech orsDpbabhep€babtilgwlewmagmlsiinga ppropriate
executive or sijmubdoitchieca If vinnc€Ctoimogmionngs oafsa nadh ei nst it ut i
ramsentative reorhbeclrth€4d u maisvdawldoesa |l¢ tM emde pendent e
by providing Members Wwbtrhlemmsehatthy vierrianmitrsa la badd t
casdhat 1 mppriatrgso nipot sbtee d by b o tahn da m etveisd ei nntoinai rayl
pr i vt Hpergoetaegcatisn st t he compelled disclasure of 1nf
Howe tdseccope of those privilegedposaspeoifadbyuwmenh
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